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a justification is to remember that insanity 
is an excuse (e.g., “Evil spirits commanded 
me to kill”) and self-defense is a justification 
(e.g., “I was protecting my family by shoot-
ing the intruder”). Legal defenses include, 
for example, alibi, consent, duress, infancy, 
and necessity. Many types of defenses 
have been used in criminal cases, and in 
some cases, critics have labeled them abuse 
excuses, although the latter’s perspective is 
controversial.20 Defenses to criminal acts 
may include legitimate, more recogniz-
able claims: lawful capacity of office, legal 
duty, provocation, and legitimate purpose. 
Specific criminal defenses, such as the 
Twinkie defense, the Mario Brothers video 
game made me do it, and the idiot defense, 
have been but are rarely successful. The fol-
lowing represent some of the more com-
monly used criminal defenses.

Alibi. An alibi defense is a claim that the 
defendant was not present at the scene and 

therefore could not be the person who committed the crime. During a criminal trial, witnesses 
may testify to support the defendant’s alibi. Consider a defendant who is charged with com-
mitting a burglary that occurred on Friday at 9 p.m. but claims she was at a restaurant at the 
time with friends. Her lawyer may consider an alibi defense. Her friends, wait staff, and other 
employees can testify regarding her whereabouts at the time of the incident. Family members, 
friends, or someone close to the defendant may testify for the defendant, which means the jury 
must decide the veracity of the testimony.

Automatism. Dreamlike states, posttraumatic stress, or severe mental disability may result 
in a criminal action that is unavoidable. This type of defense may include states in which 
a person’s muscle control is lost and he or she acts with no consciousness. John the sleep-
walker, for example, who shoots at someone while in a trance, has no control over his actions 
or is in a state of mind in which he failed to recognize that his actions were wrong or illegal. 
Because of the mental disability that often accompanies this defense, many states distinguish 
between noninsane automatism and insane automatism.

Consent. The defense of consent almost always requires the testimony of the victim, because 
the victim gave permission to the defendant to act in an illegal manner against him or her. 
Courts recognize this defense if the act did not involve serious bodily injury, if there is accep-
tance of the risk, and if the conduct led to a beneficial result. The defense is legitimate in cases 
of sporting events where excessive physical actions may result in death or injury, such as 
boxing and hockey. Consent is not a valid defense in mercy killing or assisted suicide in most 
states. Also, in murder-suicide, if one party survives he or she cannot use the consent defense.

Double Jeopardy. Once a person is tried and acquitted of a criminal act, he or she cannot 
be taken to trial again. Double jeopardy, in other words, prevents a prosecutor from charging 
the person with a different offense for the same action or for behaviors that were not illegal 
at the time the act took place. In the case of O. J. Simpson, who was acquitted of killing two 
people, even if new evidence were discovered that he committed the crimes, he could not be 
tried again under the double jeopardy defense.

Duress. A person who is forced or coerced into committing a crime may claim duress as an 
excuse for criminal liability. A person acting under duress must possess a reasonable fear of 
harm, and the perceived harm must be death or serious bodily injury. The use of a duress 

A 16-year-old high school student stabbed his prom date in the neck, chest, 

and face.  What arguments would you present to waive him to adult court?  

The offender pled not guilty based on an insanity plea.  If you were his defense 

attorney, what would you argue to support your client's defense?	

(C
) R

EU
TE

RS
/A

rno
ld 

Go
ld/

Po
ol

Journal: 
The insanity defense


